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IN THE SUPREME COURT OF INDIA 




ORIGINAL JURISDICTION 
TA. NO._OF 2015 


IN 


WRIT PETITION (C) NO.494 OF 2012 

IN THE MATTER OF : 

JUSTICE K.S.PUTTASWAMY (RETD) & ANR ... Petitioner 

Versus 


UNION OF INDIA & Ors. ...Respondents 

AND IN THE MATTER OF: 

Department of Information Technology & Communication 
Yojna Bhawan, C-Scheme Jaipur, 

Government of Rajasthan 


A PPLICATION FOR CLARIFI CATION/MnnmrATrnw 
INTERIM ORDER DATED 11.08.2015 


OF 


To, 


The HonUle Chief Justice of India and 

His companion justices of the Supreme Court of India 

The humble application of the Applicant 
Above named 

That the Applicant herein is Respondent in the 
abovementioned Writ Petition (Civil) 494 of 2012. 

That the captioned Writ Petition (Civil) No.494 of 2012 
(Justice K. Puttaswamy (Retd) Vs. Union of India) and the 
connected cases have been filed challenging the 



z 

constitutionality validity of the “Aadhaar Card Scheme” on 
various counts. 

3. That this Hon’ble Court 26.11.2013 issued notice in the 
captioned Writ Petition all the States impleading as 
Respondents and further passed various orders time to time. 

4. That on 11.08.2015 this Hon’ble Court referred the present 

Writ Petition to the Hon’ble Five Judges Bench of this Hon’ble 

Court holding that since the issue raised in the Writ Petition 

would be amounting to interpreting constitutional provisions 

hence it is required that the adjudication should be by 

Hon’ble Five Judges Bench. This Hon’ble Court to refer the 

matter of Hon’ble Five Judges Bench observed as under:- 

“12. We are of the opinion that the cases on hand raise far 
reaching questions of importance involving interpretation of the 
Constitution. What is at stake is the amplitude of the 
fundamental rights including that precious and inalienable 
right under Article 21. If the observations made in M.P. Sharma 
(supra) and Kharak Singh (supra) are to be read literally and 
accepted as the law of this country, the fundamental rights 
guaranteed under the Constitution of India and more 
particularly right to liberty under Article 21 would be denuded 
of vigour and vitality. At the same time, we are also of the 
opinion that the institutional integrity and judicial discipline 
require that pronouncement made by larger Benches of this 
Court cannot be ignored by the smaller Benches without 
appropriately explaining the reasons for not following the 
pronouncements made by such larger Benches. With due 
respect to all the learned Judges who rendered the subsequent 
judgments - where right to privacy is asserted or referred to 
their Lordships concern for the liberty of human beings, we are 
of the humble opinion that there appears to be certain amount 



of apparent unresolved contradiction in the law declared by 
this Court. 

13. Therefore, in our opinion to give a quietus to the kind of 
controversy raised in this batch of cases once for all, it is better 
that the ratio decidendi of M.P. Sharma (supra) and Kharak 
Singh (supra) is scrutinized and the jurisprudential correctness 
of the subsequent decisions of this Court where the right to 
privacy is either asserted or referred be examined and 
authoritatively decided by a Bench of appropriate strength. 14. 
We, therefore, direct the Registry to place these matters before 
the Hon’ble the Chief Justice of India for appropriate orders”. 

That while referring the matter to the Honhle Five Judges 

Bench, the HonTole Supreme Court also heard the matter on 

interim relief and on the same day pass the following orders:- 

“Having considered the matter, we are of the view that 
the balance of interest would be best served, till the 
matter is finally decided by a larger Bench if the Union of 
India or the UIDA proceed in the following' manner:- 

1. The Union of India shall give wide publicity in the 
electronic and print media including radio and television 
networks that it is not mandatory for a citizen to obtain 
an Aadhaar card; 

2. The production of an Aadhaar card will not be condition 
for obtaining any benefits otherwise due to a citizen; 

3. The Unique Identification Number or the Aadhaar card 
will not be used by the respondents for any purpose 
other than the PDS Scheme and in particular for the 
purpose of distribution of foodgrains, etc. and cooking 
fuel, such as kerosene. The Aadhaar card may also be 
used for the purpose of the LPG Distribution Scheme; 

4. The information about an individual obtained by the 
Unique Identification Authority of India while issuing an 
Aadhaar card shall not be used for any other purpose, 



save as above, except as may be directed by a Court 
the purpose of criminal investigation”. 

A copy of the interim order dated 11.08.2015 passed by this 

Honhle Court in the captioned Writ Petition is annexed 

herewith and marked as ANNEXURE:A/1 fat Page-j-i-to~-fl-3 

That the applicant/State in the present petition is seeking 
clarification/modification of the order dated 11.08.2015 to 
the extent to allow the Aadhaar number/card to be used not 
only for the PDS Scheme or the LPG Distribution Scheme, but 
also for other social benefit schemes or services of the State of 
Rajasthan like Bhamashah Scheme” etc based on resident 
consent to enable the citizens for enrolling/enrolled on a 
voluntary basis to avail the services and benefits linked with 
Aadhaar. It is relevant to mention that the resident who is 
enrolled for Aadhaar wants to avail of any Aadhaar linked 
services, he should have the option of providing his 
biometrics, asking the UIDAI to authenticate his identity and 
after being authenticated he can access the said services. 

It is relevant to mention here that operation of the interim 
order has resulted in hardship being faced by the residents of 
the State of Rajasthan in accessing the services and benefit 
thereof provided by the State Government. It is further 
submitted that the interim order passed by this Hon hie 
Court, specifically point 3 of the order, prohibits the use of 
Aadhaar for any purposes apart from distribution of food 
grains and kerosene in the PDS Scheme as well as LPG 
distribution. Crores of residents of State of Rajasthan are 





denied the use of basis form of identity for all other purposes, 
even if they choose to do so voluntarily. Therefore, keeping in 
view of the interest of the residents and in general public, 
interest, the State of Rajasthan is approaching this Honlole 
Court by way of present application for 
modification/clarification of the interim order dated 
11.08.2015, to the extent that to allow the Aadhaar 
number/Card to be used not only for the PDS Scheme and 
LPG Distribution Scheme but also for any other social benefit 
schemes of State Government i.e. Bhamashah Scheme on the 
resident of the State to enable them who are 
enrolled/enrolling on a voluntary basis to avail all the 
services and benefits of Aadhaar. 

PROJECT STATUS 

It is submitted that the MoU between UIDAI and State 
Government was signed on 28.05.2010 for Rajasthan UID 
Project. Enrollments have been carried out through Multi- 
Registrar model by DoIT&C as a State Registrar and Non 
State Registrars like Banks, Postal Deptt. NSDL etc. More 
than 5.26 Crores Aadhaar is generated which is 76% of the 
total Population of the State (as per 2011 census). 

STATUS OF AADHAAR BASED DIRECT BENEFITS 
TRANSFER (DBT) IN RAJASTHAN 

It is submitted that the Direct Benefits Transfer (DBT) were 
started according to roll out plan of Government of India in 
Jan 2013, whereby Aadhaar based DBT started in 3 districts, 
out of 26 scheme earmarked by Government of India DBT was 
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started in 14 schemes. Additional 4 state Schemes were also 
identified for DBT. DBT in identified schemes was undertaken 
at the s behest of Government of India by State & district 
administration in close coordination with line ministries at 
centre. Due to introduction of Aadhaar Based Direct Benefits 
Transfer and on the directions of line ministries respective 
State departments initiated the creation of DBT compliant 
beneficiary databases which include bank accounts and 
Aadhaar numbers of the beneficiaries. 

DBT UNDER BHAMASHAH SCHEME 2014 

10. That the Govt, of Rajasthan has launched ‘Bhamashah’ 
Scheme on 15 th Aug 2014 to provide all cash as well as non¬ 
cash benefits to all residents of the State by leveraging 
Aadhaar platform in biometrically secured process. 

11. That the State Government has provided an e-Governance 
solution to deliver cash and non-cash benefits near the door 
step of the state residents through an Aadhaar enabled 
authentication delivery system. Through Bhamashah 
platforms both family and individual benefits/entitlement are 
being transferred in transparent and efficient manner. Use of 
biometric authentication leveraging UID infrastructure is 
resulting in prevention of duplication and pilferage. 

12. That the Govt, of Rajasthan has established more than 30 
thousand points of services across geography of the state. 
These are based on enterprise model giving self employment 
to many youths as well. 



That the scheme has also worked for furtherance of gender 
empowerment (lady of house being head of the family) and 
financial inclusion (as bank accounts under PMJDY are being 
linked). 


STATUS OF DBT UNDER BHAMASHAH 


That Out of 135 Lakhs Families in the State, 89 Lakhs 
families and 300 Lakhs individuals have been enrolled under 
Bhamashah Scheme. Cash and Non-Cash transaction 
pertaining to various schemes like NREGS, Social Security 
Pension, P.D.S, Janani Suraksha Yojana are already reaching 
to more than 30 Lakhs families and complete saturation of 90 
Lakhs odd beneficiaries would be achieved by December 
2015. 


COMPLIANCE OF HON’BLE SUPREME COURT’S ORDERS: 

That in Rajasthan use of Aadhaar is optional and no benefits 
are withheld in absence of Aadhaar. People are voluntarily 
going for Aadhaar as it empowers them by giving them access 
to quality service nearer to home, with greater transparency. 
That regarding the privacy concern, no biometrics are 
separately stored at the state level and further that basis of 
residents profile are being encrypted. 

REASONS FOR CONTINUITY OF AADHAAR AND USE OF 
AADHAAR BEYOND PDS AND DBTL: 

FOR COMPLETE FINANCIAL INCLUSION: 

It is submitted that Aadhaar has provided identity to the poor 
and deprived section of the country and it acceptability as a 



PoA and Pol for opening of bank account has created its 
demand among the people for opening of bank account and 
linking already opened bank account with Aadhaar. Most of 


the banks have updated their bank account opening process 
by incorporating Aadhaar based eKYC which is reliable and 


convenient as it is based on real time authentication from 
CIDR. The eKYC ensure hassle free operation for resident due 
to its real time authentication and give ease in bank account 

opening operations to banks due to easy storage & retrieval 
and its low cost. 


That the Linking of bank account with Aadhaar empowers the 
rural masses tremendously for the following reasons: 

a. All the people may be bring into the ambit of banking by 
allowing banking transaction using biometrics which is 
of paramount importance for illiterate/technically not so 
savvy (who avoids use of debit & credit cards) people 
and who are not in the banking system due to 
operational difficulties of credit/debit card and/or other 
banking transaction. 

b. By introduction of the Banking Correspondent (B.C), 
banking facilities may be extended at the far furlong 
rural areas which have been unserviceable, so far. 

That considering the above advantage of the financial 
inclusion; State government and Bankers joined hands under 
Bhamashah & PMJDY to open Aadhaar based bank accounts 
of the desirous residents and link their Aadhaar number with 
the existing bank accounts. These bank accounts may be 



used for transfer of various entitlements/benefits under 
government welfare schemes. Moreover, B.C. are being 
deployed in the unbanked and unserviceable Areas. Aadhaar 
based Payment System will ensure inter-operability of the 
Micro-ATMs and give a choice to operate ones bank account 
by using biometric authentication. Biometric Authentication 
based financial transaction shall not only be more convenient 
to the rural masses but also it will lower the transaction cost. 

20. It is submitted that by restricting the use of Aadhaar only for 
LPG and PDS scheme, legitimate right for access and use of 
banking facility by the poor and deprived section may be 
affected. 

B. FOR BETTER SERVICE DELIVERY: 

21. That the Unique identification through Aadhaar and its 
application to public services shall ensure that the benefits go 
to intended individuals, leakages and wastes in the 
deployment of public funds are reduced and residents can 
avail services with ease and convenience. The application of 
Aadhaar to the various individual benefit schemes is clearly 
in the larger public interest. Overall, the objective is to 
cleanup delivery system and to ensure that nobody takes 
away the legitimate rights of the beneficiaries. Aadhaar 
number corresponds to a unique record, therefore, tagged to a 
unique individual, merely introduction of Aadhaar in the 
beneficiary database ensures detection of a large number of 
duplicates. Similar use of Aadhaar in delivering services like 
pensions, scholarships, MGNREGA wages, subsidized food etc 
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could stop-huge leakage and in turn the money saved could 
be utilized in providing additional benefits to the target 
beneficiaries. The impact of the various individual benefit 
schemes would be substantially diluted if Aadhaar is not used 
as the identity proof. 

22. That there will be no denial of benefits for absence of Aadhaar 
with a person. State of Rajasthan will ensure the enrolment of 
beneficiaries who do not have Aadhaar; state will also give 
adequate time to the beneficiaries for this purpose. It would 
be pertinent to mention here that no resident was denied any 
benefits under the schemes which were linked with Aadhaar. 
Diligent efforts were made by the concerned authorities to 
enroll beneficiaries of these schemes, their UID were got 
generated on priority and linking of their UID and bank 
account was also facilitated by the District Level Officers of 
the concerned schemes in their districts. Moreover, use of 
Aadhaar is optional and a resident, if so wish, may continue 
to avail his entitlement in existing system. 

C. PROOF OF ADDRESS AND PROOF OF IDENTITY 

23. That the residents who have secured Identity of Aadhaar is 
highest among all the identity proofs being offered by the 
Central/ State Govt. Aadhaar has been recognized as a Valid 
Proof of Identity (Pol) and Proof of Address (PoA) for various 
resident centric schemes of the Central and State Govt. 
Therefore, Aadhaar Scheme offers an opportunity to masses 
(particularly the people who were facing identity problem) to 
establish their identity and availment of their benefits under 
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various welfare schemes. Thus, Aadhaar would continue as a 
program for providing unique identity to all the residents. 

D. FOR GOOD GOVERNANCE: 

24. That the automation of the various service deliveries is key for 

improving governance. State Government has decided that all 

the G2C (Government to citizen) and welfare schemes shall be 

delivered in a phased manner through electronic platform. An 

electronic service delivery platform shall enable access to any 

service through a kiosk (eMitra/CSC) in her/his vicinity, 

introduce transparency, ensure accountability and 

guaranteed delivery' of once entitlements. Under Bhamashah 

Scheme, an electronic infrastructure (Bhamashah Service 

Delivery platforms) is created by expansion of existing 

electronic infrastructure backbone for providing cash as well 

as non-cash benefits to all ordinary residents of the state at 

their door steps using biometrically secured process and 

providing multi-purpose identity card and also reforming 

governance & delivery systems in the process. Bhamashah 

\ 

platform at the level of government will take care of benefits 
transfer or availment of one’s entitlement electronically and 
further ensure/facilitate its delivery' at the door step of the 
resident through an eMitra/B.C. For this, Databases of 5 
major Schemes have been integrated and more than 30000 
eMitras (20000 Rural and 10000 Urban) are set up by 
covering each Gram Panchayat and banking transaction 
facility has been provided at these eMitras by providing 12000 
PoS to them and appointing 3700 eMitras as B.C. and more 



than 20000 eMitras this facility shall be made 
within 3-4 months. 


operational 


It is submitted that the State Government further intends to 
bring all the services in the umbrella of Bhamashah scheme 
for electronic service delivery using Aadhaar based 
authentication and DBT. For this complete coverage for 
Aadhaar and continuous updation as well as addition of new 
born in Aadhaar database is imperative. For assured facility 
of Aadhaar enrolment and other Aadhaar related services, 
State Government has bundled Aadhaar enrollment and other 
Aadhaar related services into the service basket of the eMitra 
(Common Service Centres and integrated service delivery 
platform of the state Govt.) and efforts are being made to 
provide these services through eMitras located at the Atal 
Sewa Kendras (ASKs). ASK has been constructed by State 
Government at all the Districts, Blocks and Gram Panachyats 
and power including solar power back & internet connectivity 
is also provided. Aadhaar enrollment and other services at all 
the district and blocks HQ have already been provided and 
more than 1000 Permanent Enrollment Centers are being set 
up in coming one months. Thus, residents shall be provided 
assured enrollment and other Aadhaar related services in 
there vicinity so that left outs and new born may enroll 
themselves. 


In view of the above, when more than 70% of state population 
and 90% of the beneficiaries under various welfare schemes 
has been brought into the umbrella of electronic service 



delivery and DBT platform oi Bhamashali Scheme, 


Aadhaar 


enrollment should be allowed to continue till the complete 
coverage is achieved. Support for Permanent Centre should 

also be provided for enrollment and updation facilities to left 
out and new born. 


It is humbly submitted that the interim order passed by the 
Hon’ble Court restricting the use of Aadhaar has huge impact 
on the abovementioned scheme and other services of the 
State Government which uses the Aadhaar as a platform for 
their effective implementation and deliveries only on the basis 
of resident’s consent. 


It is further submitted that this Hon’ble Court by passing the 
interim order taking into consideration the basic necessities 
of the citizens of India has allowed the use of Aadhaar card 
for the PDS scheme and LPG distribution scheme, but has 
not extended its use for other schemes of the Governments 
due to which a general public interest is being defeated as if 
requires the use of Aadhaar platform on the optional basis 
would not in any way dilute the spirit of the interim order 
passed by this Hon’ble Court. 


It is humbly submitted that apart from PDS scheme and LPG 
distribution scheme they are many other Government 
schemes as mentioned above which require the use of 
Aadhaar. Therefore, if this Hon’ble Court could allow the 
Government to implement the PDS and LPG schemes via 
Aadhaar platform, then the Aadhaar should also be allowed 



for all other equally schemes totally on voluntarily basis in 
the State of Rajasthan. 

30. It is submitted that such modification order could be passed 
by this Hon hie Court keeping in view its earlier order, where 
this Hon The Court has always maintained that Aadhaar and 
its associated services/benefits can only be used on a 
voluntary basis without making it mandatory or compulsory 
and that no one should be denied of any benefits or services 
for want of the Aadhaar Card. The interim order passed by 
this Honhle Court underlying the principle of consent and 
voluntariness respecting individual choice and autonomy are 
mentioned herein under. 

1. That this Honhle Court in its order dated 23.09.2013 has 
been pleased to direct as under:- 

In the meanwhile, no person should suffer for not getting the 
Aadhaar Card in spite of the fact that some authority had 
issued a circular making it mandatory and when any person 
applies to get the Aadhaar Card voluntarily, it may be 
checked whether that person is entitled for it under the law 
and it should not be given any illegal immigrant”. 

A copy of the interim order dated 23.09.2013 passed by this 
Honhle Court in the captioned Writ Petition is annexed 
herewith and marked as ANNEXURE:A/2 (at Page 

. That this Honhle Court in its order dated 16.03.2015 directed 


as under:- 



33. 


....since Union of India is represented by learned Solicitor 
General and all the States are represented through their 
respective counsel, we expect that both the Union of India 
and States and all their functionaries should adhere to the 
order passed by this Court on 23 rd September, 2013”. 

A copy of the interim order dated 16.03.2015 passed by this 
HonUle Court in the captioned Writ Petition is annexed 
herewith and marked as annexure.-a /3 fat pape-'X-toty..| 

That this HonTle Court in Special Leave Petition (Crl.) 
No.2524 of 2014 while dealing with the similar issue held that 
the Aadhaar shall be purely consent base and not 
compulsory, the relevant portion of the order dated 
24.03.3014 reproduced as under:- 

“ In the mea nwhile, the present petitioner is restrained from 
transferring any biometric information of any person who has 

been allotted the Aadhaar number to any other agency without 
his consent in writing. 

More so, no person shall be deprived of any service for want of 
Aadhaar number in case he/she is otherwise eligible/entitled. 

All the authorities are directed to modify their 
forms/circular/likes so as to not compulsorily require the 
Aadhaar number in order to meet the requirement of the interim 
order passed by this Court forthwith’. 

A copy of the interim order dated 24.03.2014 .passed by this 
HonTle Court in the Special Leave Petition (Crl.) No.2524 of 



as ANNEXURE:A /4 (at 


2014 is annexed herewith and marked 

Page-^2^— 

34. That in view of the above it is humbly submitted that there is 
no possibility of any irreparable losses, injuries etc to be 
caused to the citizens of the State if this Honhle Court allows 
the use of Aadhaar number/Card on a voluntary basis for any 
social benefit scheme or services on the State. Moreover, it 
would be in the interest and the betterment of the citizens of 
the State and otherwise it will be in the general public 
interest to allow the prayer made herein below. 

35. That the Instant Application is made bonafide and it is 
otherwise in the interest of justice to allow the same in terms 
of the prayers herein below: 

PRAYER 

In view of the aforesaid facts and submission, it is most 
humbly prayed that this Honhle Court may graciously be 
pleased to:- 

(a) Modify/Clarify the interim order dated 11.08.2015 to allow 
the Aadhaar number/Card to be used not only for the PDS 
Scheme and LPG Distribution Scheme but also for any other 
social benefit schemes of State Government i.e. Bhamashah 
Scheme on the resident of the State to enable them who are 
enrolled/enrolling on a voluntary' basis to avail all the 
services and benefits of Aadhaar, as mentioned above and/or; 

(b) Pass any other and further orders as this Honhle Court deem 
fir in the interest of justice. 

Drawn by 

(Shiv Mangal Sharma) 

Additional Advocate General 


Dravm ON: 01.10.2015 
Filed ON: 01.10.2015 


Filed By: 
(Ruchi Kohli) 

Advocate for the applicant 
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IN THE SUPREME COURT OF INDIA 
ORIGINAL JURISDICTION 

NO._OF 2015 

IN 

WRIT PETITION (C) NO.494 OF 2012 

IN THE MATTER OF j 

JUSTICE K.S.PUTTASWAMY (RETD) & ANR 

Versus . *^> V 



UNION OF INDIA & Ors. 


...Respondents 


AFFIDAVIT 


n * S 1 "' Hasra - S ’ Yadav > Additional Director (UID), DoIT&C 

Shd D U J Y S H han ’ Jai U r aged ab0Ut 39 yearS ' S ° n 0f Late 

JaYm.r do h C’ r ? Slde T B ~ 45 ’ Vigyan Na § ar ’ Mahal Road, 
Jaipur do hereby solemnly affirm and declare as under: 

That I am the applicant in the above case and I am thus 
competent to swear this Affidavit in support of the 
accompanying application/submission. 

That the accompanying application has been drafted under 
my instructions, which I have read and understood I further 
state that the averments made therein are true and correct to 
my knowledge. 

That the annexures filed alongwith the application are true 
copies of their respective originals. 

That the facts contained in the said affidavit are true to my 
knowledge and nothing has been concealed therefrom 



DEPONENT 


VERIFICATION 


-LU 


,'U r . 


tw Y erified at Jai P ur on this 30 th day of September, 2015 
that the contents of my aforesaid affidavit are true and 

*■»»< 

•o ev 



DEPONENT 

SWORN & SIGNED BEFORE ME 


11 /^ 35/2006 


NOTARY PUBLIC 

JAIPUR (RAJ*E 



iprp ?ni5 




Awtrvtt : fth 


IB 

REPORTABLE 

IN THE SUPREME COURT OF INDIA 


CIVIL ORIGINAL JURISDICTION 
WRIT PETITION (CIVIL) NO.494 OF 2012 


Justice K.S. Puttaswamy (Retd.) & Another ... Petitioners 
Versus 

Union of India & Others ... Respondents 


WITH 

TRANSFERRED CASE (CIVIL) NO. 151 OF 2013 
TRANSFERRED CASE (CIVIL) NO. 152 OF 2013 
WRIT PETITION (CIVIL! NO.829 OF 2013 
WRIT PETITION (CIVIL! NO.833 OF 2013 
WRIT PETITION (CIVIL) NO.932 OF 2013 
TRANSFER PETITION (CIVIL! N0.312 OF 2014 
TRANSFER PETITION (CIVIL) N0.313 OF 2014 
WRIT PETITION (CIVIL) NO.37 OF 2015 
WRIT PETITION fCIVIL) NO.220 OF 2015 
TRANSFER PETITION (CIVIL! NO.921 OF 2015 
CONTEMPT PETITION (CIVIL! NO. I 44 OF 2014 IN WPfCl 494/2012 
CONTEMPT PETITION (CIVIL) NO,470 OF 2015 IN WP(C! 494/2012 


ORDER 


1. In this batch of matters, a scheme propounded by the 

Government of India popularly known as “Aadhaar Card Scheme” is 

under attack on various counts. For the purpose of this order, it is 
) 

D'gitau i signed oy 
Dcepak Maa^-U^ani 

ESJN’f necessary for us to go into the details of the nature of the scheme 
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and the various counts on which the scheme is attacked. Suffice it to 
say that under the said scheme the Government of India is collecting 
and compiling both the demographic and biometric data of the 
residents of this country to be used for various purposes, the details of 
which are not relevant at present. 

2. One of the grounds of attack on the scheme is that the very 
collection of such biometric data is violative of the “right to privacy”. 
Some of the petitioners assert that the right to privacy is implied 
under Article 21 of the Constitution of India while other petitioners 
assert that such a right emanates not only from Article 21 but also 
from various other articles embodying the fundamental rights 
guaranteed under Part-Ill of the Constitution of India. 

3. When the matter was taken up for hearing, Shri Mukul Rohatgi, 
learned Attorney General made a submission that in view of the 
judgments of this Court in M.P. Sharma & Others v. Satish 
Chandra & Others, AIR 1954 SC 300 and Kharak Singh v. State of 
U.P. & Others, AIR 1963 SC 1295, (decided by Eight and Six Judges 
respectively) the legal position regarding the existence of the 
fundamental right to privacy is doubtful. Further, the learned Attorney 
General also submitted that in a catena of decisions of this Court 
rendered subsequently, this Court referred to “right to privacy”, 
contrary to the judgments in the abovementioned cases which resulted 
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in a jurisprudentially impermissible divergence of judicial opinions. 

“A power of search and seizure is in any system of jurisprudence an 
overriding power of the State for the protection of social security and 
that power is necessarily regulated by law. When the Constitution 
makers have thought fit not to subject such regulation to 
constitutional limitations by recognition of a fundamental right to 
privacy, analogous to the American Fourth Amendment, we have no 
justification to import it, into a totally different fundamental 
right, by some process of strained construction. [See: M.P. Singh & 
Others v. Satish Chandra & Others, AIR 1954 SC 300, page 306 para 
18] 

Nor do we consider that Art. 21 has any relevance in the context 
as was sought to be suggested by learned counsel for the petitioner. 

As already pointed out, the right of privacy is not a guaranteed 
right under our Constitution and therefore the attempt to ascertain 
the movement of an individual which is merely a manner in which 
privacy is invaded is not an infringement of a fundamental right 
guaranteed by Part III.” [See: Kharak Singh v. State of U.P. & Others, 

AIR 1963 SC 1295, page 1303 para 20] 

[Emphasis supplied] 

4. Learned Attorney General submitted that such impermissible 
divergence of opinion commenced with the judgment of this Court in 
Gobind v. State of M.P. & Another, (1975) 2 SCC 148, which formed 
the basis for the subsequent decision of this Court wherein the “right 
to privacy” is asserted or at least referred to. The most important of 
such cases are R. Rajagopal & Another v. State of Tamil Nadu & 
Others, (1994) 6 SCC 632 (popularly known as Auto Shanker’s case) 
and People’s Union for Civil Liberties (PUCL) v. Union of India & 
Another, (1997) 1 SCC 301. 

5. All the judgments referred to above were rendered by smaller 
Benches of two or three Judges. 

6. Shri K.K. Venugopal, learned senior counsel appearing for one of 
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the respondents submitted that the decision of this Court in Gobind 
(supra) is not consistent with the decisions of this Court in M.P. 
Sharma and Kharak Singh. He submitted that such divergence is 
also noticed by the academicians, Shri F.S. Nariman, Senior Advocate 
of this Court and Shri A.M. Bhattacharjee 1 , Former Chief Justice, High 
Court at Calcutta and High Court at Bombay. 

7. Therefore, it is submitted by the learned Attorney General and 
Shri Venugopal that to settle the legal position, this batch of matters is 
required to be heard by a larger Bench of this Court as these matters 
throw up for debate important questions — (i) whether there is any 
“right to privacy” guaranteed under our Constitution, (ii) If such a 
right exists, what is the source and what are the contours of such a 
right as there is no express provision in the Constitution adumbrating 
the right to privacy. It is therefore submitted that these batch of 
matters are required to be heard and decided by a larger bench of at 
least five Judges in view of the mandate contained under Article 
145(3) 2 of the Constitution of India. 


A.M. Bhattacharjee , Equality, Liberty & Property under the Constitution of India, (Eastern Law House New Delhi 
1997) 

Article 145(3). The minimum number of Judges who are to sit for the purpose of deciding any case involving a 
substantial question of law as to the interpretation of this Constitution or for the purpose of hearing any reference 
under Article 143 shall be five: 

Provided that, where the Court hearing an appeal under any of the provisions of this chapter other than Article 132 
consists of less than five Judges and in the course of the hearing of the appeal the Court is satisfied that the appeal 
involves a substantial question of law as to the interpretation of this Constitution the determination of which is 
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8. On behalf of the petitioners Shri Gopal Subramanium and Shri 
Shyam Divan, learned senior counsel very vehemently opposed the 
suggestion that this batch of matters is required to be heard by a 
larger bench. According to them: 

(i) The conclusions recorded by this Court in R. Rajagopal and 
PUCL are legally tenable for the reason that the observations made in 
M.P. Sharma regarding the absence of right to privacy under our 
Constitution are not part of ratio decidendi of that case and, therefore, 
do not bind the subsequent smaller Benches. 

( 11 ) Coming to the case of Kharak Singh, majority in Kharak Singh 
did hold that the right of a person not to be disturbed at his residence 
by the State and its officers is recognized to be a part of a fundamental 
right guaranteed under Article 21 which is nothing but an aspect of 
privacy. The observation in para 20 of the majority judgment at best 
can be construed only to mean that there is no fundamental right of 
privacy against the State’s authority to keep surveillance on the 
activities of a person. Even such a conclusion cannot be good law any 
more in view of the express declaration made by a seven-judge bench 
decision of this Court in Maneka Gandhi v. Union of India & 
Another, (1978) 1 SCC 248 3 . 

necessary for the disposal of the appeal, such Court shall refer the question for opinion to a Court constituted as 
required by this clause for the purpose of deciding any case involving such a question and shall on receipt of the 
opinion dispose of the appeal in conformity with such opinion 

Para 5 It was in Kharak Singh v. State of U.P., AIR 1963 SC 1295 that the question as to the proper scope and 
meaning of the expression 'personal liberty' came up pointedly for consideration for the first time before this Court. The 
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(iii) They furt her argued that both M.P. Sharma (supra) and Kharak 
Singh (supra) came to be decided, on an interpretation of the 
Constitution based on the principles expounded in A.K. Gopalan v. 
State of Madras, AIR 1950 SC 27. Such principles propounded by 
A.K. Gopalan themselves came to be declared wrong by a larger 
Bench of this Court m Rustom Cavasjee Cooper u. Union of India, 
(1970) 1 SCC 248. Therefore, there is no need for the instant batch of 
matters to be heard by a larger Bench. 


9. It is true that Gobind (supra) did not make a clear declaration 
that there is a right to privacy flowing from any of the fundamental 
rights guaranteed under Part-Ill of the Constitution of India, but 

observed that “Therefore, even assuming that the right to personal liberty, the 
right to move freely throughout the territoiy of India and the freedom of speech 
create an independent right of privacy as an emanation from them which one can 


characterize as a fundamental right, we do not think that the right is absolute”. 

This Court proceeded to decide the case on such basis. 


10 . 


However, the subsequent decisions in R. Rajagopal (supra) and 


° f p th£ Ju ? geS f °° k J 16 V1 ™ * at P ersonal llbert >'' is in the article as a compendious term to include within 
tself all he varieties of rights which go to make up the 'personal liberties' of man other than those- dealt with in the 
several clauses of Article^ 19(1). In other words, while Article 19(1) deals with particular species or attributes of that 

[’ e . e h d ° h m ’ PerSOna , 1,b ° rty , ln ArtIcle 21 takes ,n and comprises the residue". The minority judges, however disagreed 
h th > f ™ ( ake n b y the majority and explained their position in the following words: "No doubt the expression 
personal liberty is a comprehensive one and the right to move freely is an attribute of personal liberty. It is said that the 
freedom to move freely is carved out of personal liberty and, therefore, the expression 'personal liberty in 

(hoSch iheSw * ! rf' !n ° Ur V16W ’. lhlS 15 n0t a Correct a PPt™ch. Both are independent fundamental rights 
gh here overlapping. There is no question of one being carved out of another. The fundamental ri«ht of life and 

S' 1 Srineed 1 Ae Tf** "f ^ ' hem f ° Und m Article 19 ' If a Peon's fundamental right under 
. de U infringed the State can rely upon a law to sustain the action, but that cannot be a complete answer unless 

e said law satisfies the test laid down in Article 19(2) so far as the attributes covered by Article 19(1) are concerned" 
There can be no doubt that in view of the decision of this Court in R. C. Cooper v. Union of India, (1970) 2 SCC 298 the 
minority view must be regarded as correct and the majority view must be held to have been overruled 


6 



PUCL (supra), the Benches were more categoric in asserting the 
existence of right to privacy”. While R. RajagopaVs case 4 held that 
the right to privacy is implicit under Article 21 of the Constitution, 
PUCL’s case held that the “right to privacy” insofar as it pertains to 
speech is part of fundamental rights under Articles 19(1)(a) and 21 of 
the Constitution 5 . 

11. Elaborate submissions are made at the bar by the learned 
counsel for the petitioners to demonstrate that world over in all the 
countries where Anglo-Saxon jurisprudence is followed, ‘privacy’ is 
recognised as an important aspect of the liberty of human beings. It is 
further submitted that it is too late in the day for the Union of India to 


argue that the Constitution of India does not recognise privacy as an 
aspect of the liberty under Article 21 of the Constitution of India. At 
least to the extent that the right of a person to be secure in his house 


and not to be disturbed unreasonably by the State or its officers is 

Ankle \^ ght t0 PnVaCy ' S n0t enumerated as a fundamental right in our Constitution but has been inferred from 


Para 18. “The right to privacy — by itself — has not been identified under the Constitution. As a concept it may be 
too broad and moralistic to define it judicially. Whether right to privacy can be claimed or has been infringed in a given 
case would depend on the facts of the said case. But the right to hold a telephone conversation in the privacy of one’s 
home or office without interference can certainly be claimed as “right to privacy”. Conversations on the telephone are 
often of an intimate and confidential character. Telephone conversation is a part of modem man’s life. It is considered so 
important that more and more people are carrying mobile telephone instruments in their pockets. Telephone conversation 
is an important facet of a man’s private life. Right to privacy would certainly include telephone conversation in the 
privacy of one s home or office. Telephone-tapping would, thus, infract Article 21 of the Constitution of India unless it is 
permitted under the procedure established by law. 


19. Right to freedom of speech and expression is guaranteed under Article 19(1)0) of the Constitution This 
freedom means the right to express one’s convictions and opinions freely by word of mouth, writing, printing, picture or 
in any other manner. When a person is talking on telephone, he is exercising his right to freedom of speech and 
expression. Telephone-tapping unless it comes within the grounds of restrictions under Article 19(2) would infract 
Article 19(1 )(a) of the Constitution.” 
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expressly recognized and protected in Kharak Singh (supra) though 
the majority did not describe that aspect of the liberty as a right of 
privacy, it is nothing but the right of privacy. 

12. We are of the opinion that the cases on hand raise far reaching 
questions of importance involving interpretation of the Constitution. 
What is at stake is the amplitude of the fundamental rights including 
that precious and inalienable right under Article 21. If the 
observations made in M.P. Sharma (supra) and Kharak Singh 
(supra) are to be read literally and accepted as the law of this country, 
the fundamental rights guaranteed under the Constitution of India 
and more particularly right to liberty under Article 21 would be 
denuded of vigour and vitality. At the same time, we are also of the 
opinion that the institutional integrity and judicial discipline require 
that pronouncement made by larger Benches of this Court cannot be 
ignored by the smaller Benches without appropriately explaining the 
reasons for not following the pronouncements made by such larger 
Benches. With due respect to all the learned Judges who rendered the 
subsequent judgments - where right to privacy is asserted or referred 
to their Lordships concern for the liberty of human beings, we are of 
the humble opinion that there appears to be certain amount of 
apparent unresolved contradiction in the law declared by this Court. 

13. Therefore, in our opinion to give a quietus to the kind of 
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controversy raised in this batch of cases once for all, it is better that 
the ratio decidendi of M.P. Sharma (supra) and Kharak Singh 
(supra) is scrutinized and the jurisprudential correctness of the 
subsequent decisions of this Court where the right to privacy is either 
asserted or referred be examined and authoritatively decided by a 
Bench of appropriate strength. 

14. We, therefore, direct the Registiy to place these matters before 
the Hon ble the Chief Justice of India for appropriate orders. 

.. 

(J. Chelameswar) 

.J. 

(S.A. Bobde) 


New Delhi 
August 11, 2015 
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ORDER 

Having regard to importance of the matter, it is desirable 
that the matter be heard at the earliest. 


.J. 

(J. Chelameswar) 


.J. 

(S.A. Bobde) 


.J. 

(C. Nagappan) 

New Delhi 
August 11,2015 
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REPORTABLE 

IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 
WRIT PETITION (CIVIL) NO.494 OF 2012 

Justice K.S. Puttaswamy (Retd.) & Another ... Petitioners 
Versus 

Union of India & Others ... Respondents 

WITH 

TRANSFERRED CASE (CIVIL) NO. 151 OF 2013 
TRANSFERRED CASE (CIVIL) NO. 152 OF 2013 
WRIT PETITION (CIVIL) NO,829 OF 2013 
WRIT PETITION (CIVn.) NO.833 OF 2013 
WRIT PETITION {CIVIL} NO.Q32 OF 2013 
TRANSFER PETITION (CIVIL) N0.312 OF 2014 
TRANSFER PETITION (CIVIL) NO.313 OF 2014 
WRIT PETITION (CIVIL) NO.37 OF 2015 
WRIT PETITION fCIVIL) NQ.220 OF 2015 
TRANSFER PETITION (CIVIL) NO,921 OF 2015 
CONTEMPT PETITION (CIVIL! NO. 144 OF 2014 IN WPfC) 494/9.01? 
CONTEMPT PETITION (CIVIL) NO.470 OF 2015 IN WPfC) 494/2012 

INTERIM ORDER 

After the matter was referred for decision by a larger Bench, 
the learned counsel for the petitioners prayed for further interim 
orders. The last interim order in force is the order of this Court 
dated 23.9.2013 which reads as follows:- 
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All the matters require to be heard 
finally. List all matters for final hearing 
after the Constitution Bench is over. 

In the meanwhile, no person 
should suffer for not getting the Aadhaar 
card inspite of the fact that some authority 

had issued a circular making it mandatory 
and when any person applies to get the 
Aadhaar card voluntarily, it may be 
checked whether that person is entitled for 
it under the law and it should not be given 
to any illegal immigrant.” 


It was submitted by Shri Shyam Divan, learned counsel for the 
petitioners that the petitioners having pointed out a serious breach 
of privacy in their submissions, preceding the reference, this Court 
may grant an injunction restraining the authorities from proceeding 
further in the matter of obtaining biometrics etc. for an Aadhaar 
card. Shri Shyam Divan submitted that the biometric information 
of an individual can be circulated to other authorities or corporate 
bodies which, in turn can be used by them for commercial 
exploitation and, therefore, must be stopped. 


The learned Attorney General pointed out, on the other hand, 
that this Court has at no point of time, even while making the 
interim order dated 23.9.2013 granted an injunction restraining the 
Unique Identification Authority of India from going ahead and 
obtaining biometric or other information from a citizen for the 
purpose of a Unique Identification Number, better known as 
“Aadhaar card”. It was further submitted that the respondents 

have gone ahead with the project and have issued Aadhaar cards to 

13 
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about 90% of the population. Also that a large amount of money 
has been spent by the Union Government on this project for issuing 
Aadhaar cards and that in the circumstances, none of the 
well-known consideration for grant of injunction are in favour of the 
petitioners. 


The learned Attorney General stated that the respondents do 
not share any personal information of an Aadhaar card holder 
through biometrics or otherwise with any other person or authority. 
This statement allays the apprehension for now, that there is a 
widespread breach of privacy of those to whom an Aadhaar card 
has been issued. It was further contended on behalf of the 
petitioners that there still is breach of privacy. This is a matter 
which need not be gone into further at this stage. 


The learned Attorney General has further submitted that the 
Aadhaar card is of great benefit since it ensures an effective 
implementation of several social benefit schemes of the Government 
like MGNREGA, the distribution of food, ration and kerosene 
through PDS system and grant of subsidies in the distribution of 
LPG. It was, therefore, submitted that restraining the respondents 
from issuing further Aadhaar cards or fully utilising the existing 
Aadhaar cards for the social schemes of the Government should be 
allowed. 


The learned Attorney General further stated that the 
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respondent Union of India would ensure that Aadhaar cards would 
only be issued on a consensual basis after informing the public at 
large about the fact that the preparation of Aadhaar card involving 
the parting of biometric information of the individual, which shall 
however not be used for any purpose other than a social benefit 
schemes. 


Having considered the matter, we are of the view that the 
balance of interest would be best served, till the matter is finally 
decided by a larger Bench if the Union of India or the UIDA proceed 
in the following manner:- 


1. The Union of India shall give wide publicity in the electronic 
and print media including radio and television networks that it is 
not mandatory for a citizen to obtain an Aadhaar card; 

2. The production of an Aadhaar card will not be condition for 
obtaining any benefits otherwise due to a citizen; 

3. The Unique Identification Number or the Aadhaar card will not 
be used by the respondents for any purpose other than the PDS 
Scheme and in particular for the purpose of distribution of 
foodgrains, etc. and cooking fuel, such as kerosene. The Aadhaar 
card may also be used for the purpose of the LPG Distribution 
Scheme; 


4. The information about an individual obtained by the Unique 
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Identification Authority of India while issuing an Aadhaar card shall 
not be used for any other purpose, save as above, except as may be 
directed by a Court for the purpose of criminal investigation. 

Ordered accordingly. 


.J. 

(J. Chelameswar) 


.J. 

(S.A. Bobde) 


.J. 

(C. Nagappan) 

New Delhi 
August 11, 2015 
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UPON -hearing counsel the Court made the following 
ORDER 


Issue notice in W.P.(C) No. 829/2013. 


Application for deletion of the name of petitioner no. 1 in 
T.P.(C) Nos. 47 of 2013 is allowed. 


T.P.(C)nos. 47-48 of 2013 and T.P.(C) No. 476 of 2013 are 
allowed in terms of the signed order. 


All the matters require to be heard finally. List all 

matters for final hearing after the Constitution Bench is over. 


In the meanwhile, no person should suffer for not getting- 
the Adhaar card inspite of the fact that some authority had issued 
a circular making it mandatory and when any person applies to get 
the Adhaar Card voluntarily, it may be checked whether that person 
is entitled for it under the law and it should not be given to any 
illegal immigrant. 


| (DEEPAK MANSUKHANI) 
| Court Master 


|(M.5. NEGI) 
Court Master 


(Signed order is placed on the file) 
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Mr. Z.H. Issac Raiding, Adv. 

Mr. Ashok Kumar Singh, Adv. 


State of Rajasthan Mr. Shiv Mangal Sharma, Adv. 

Mr. Shrey Kapoor, Adv. 

Ms. Ruchi Kohli, Adv. 


State of HP 


Mr. Suryanarayana Singh, AAG 
Ms. Pragati Neekhra, Adv. 


State 

of 

Punjab 

Mr 




Mr 

State 

of 

Kerala 

Mr 




Mr 

State 

of 

Mizoram 

Mr 




Mr, 

NCT of 

Delhi 

Mr. 

State 

of 

Haryana 

Mr. 


Sanchar Anand, Adv. 
Apoorv Singhal, Adv. 

Jogy Scaria, Adv. 

R. S. Bed, Adv. 

K.N. Madhusoodhanam, Adv. 
T.G.N. Nair, Adv. 

J.M. Kalia, Adv. 

B.K. Satija, AAG 


IA 5of 2014 in Mr. Sumit Attri, Adv. 

CWP 833/13 Mr. E.C. Agrawala, Adv. 
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Mr. Gopal Sankaranarayanan, Adv. 
Ms. Savita Singh, Ad. 

Mr. Prashant, Adv. 


State of TN 

Mr. B. Balaji, Adv. 

Mr. R. Rakesh Sharma, Adv 
Ms. R. Shase, Adv. 

State of Bihar 

Mr. Abhinav Mukerji, Adv. 

UT Chandigarh 

Ms. Vimla Sinha, Adv. 

Mr. Gopal Singh, Adv. 


Mr. Amit Sharma, Adv. 

Mr. Dipesh Sinha, Adv. 

Beghar Foundation 

Mr. Saikrishna Rajagopal, 


Mr. Juhen George, Adv. 

Mr. Arjun Ranganathan, Adv. 


Mr. Nikhil Nayyar,Adv. 

Mr. Kamal Mohan Gupta,Adv. 

Ms. C. K. Sucharita,Adv. 

Mr. Mishra Saurabh,Adv. 

Mr. Garvesh Kabra,Adv. 

Mr. T. G. Narayanan Nair,Adv. 

Ms. Anitha Shenoy,Adv. 

UPON hearing the counsel the Court made the following 

ORDER 

The matters require considerable time for 
hearing. Therefore, we direct the matters to be listed 
for hearing in the second week of July, 2015 after 
obtaining appropriate orders from Hon'ble the Chief 
Justice of India. 

In the meanwhile, it is brought to our notice 
that in certain quarters, Aadhar identification is being 
insisted upon by the various authorities, we do not 
propose to go into the specific instances. 



Since Union of India is represented by learend 
Solicitor General and all the States are represented 
through their respective counsel, we expect that both the 
Union of India and States and all their functionaries 
should adhere to the Order passed by this Court on 23 rd 
September, 2013. 

Pleadings be completed before the end of April, 

2015 . 

All the parties are at liberty to file any further 
affidavit or documents, if they so wish 


(DEEPAK MANSUKHANI) 
COURT MASTER 


(TAPAN KR. CHAKRABORTY) 
COURT MASTER 



ITEM NO.57 


COURT NO.4 


SECTION IIA 


SUPREME COURT OF INDIA 
RECORD OF PROCEEDINGS 


A* mtC'.fi/u 


Petition(s) for Special Leave to Appeal (Crl) No(s).2524/2014 

(From the judgement and order dated 26/02/2014 in CRLWP No.10/2014, of The 
HIGH COURT OF BOMBAY AT PANA3I) 

UNIQUE IDENTIFICATION AUTH.OF INDIA &ANR Petitioner(s) 

VERSUS 

CENTRAL BUREAU OF INVESTIGATION Respondent(s) 

(With appln. for exemption from filing c/c of the impugned Dudgment and 
office report) 

Date: 24/03/2014 This Petition was called on for hearing today. 

CORAM : 

HON'BLE DR. JUSTICE B.S. CHAUHAN 
HON'BLE MR. JUSTICE ]. CHELAMESWAR 

For Petitioner(s) Mr.Mohan Parasaran, SG 

Mr.Rakesh Khanna, ASG 
Mr. Zohen Hossain, Adv. 

Mr. Alok Mishra, Adv. 

Mr. D.S. Mahra,Adv. 

For Respondent(s) 


UPON hearing counsel the Court made the following 
ORDER 


Issue notice. 


In addition to normal mode of service, dasti service, is 
permitted. 


Operation of the impugned order shall remain stayed. 


In the meanwhile, the present petitioner is restrained from 
transferring any biometric information of any person who has been 
allotted the Aadhaar number to any other agency without his 
consent in writing. 

.. 2 /- 


: 2 : 

More so, no person shall be deprived of any service for want of 
Aadhaar number in case he/she is otherwise eligible/entitled. All 
the authorities are directed to modify their forms/circulars/likes 
so as to not compulsorily require the Aadhaar number in order to 
meet the requirement of the interim order passed by this Court 
forthwith. 

Tag and list the matter with main matter i.e. WP(C) 
No.494/2012. 



[Usha Bhardwaj] 
A.R.-cum-P.S. 


[M.5. Negi] 
Assistant Registrar 



